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I. GENERATION OF MA’ITER 

The Office of General Counsel received two referrals from the Reports Analysis Division 

(“) on August 18,1998. The basis of Referral 98E-IA is the making of$35,350 in 

apparently excessive contributions by the Tenet H d t h m  Carpomtion Political Action 

Committee (,,TenetPAC”) during the 1997 Year End heporting period in the form of “emarked” 

contributions. Referral 98L-1B involves the receipt of these contributions by the Federation of 

American Health Systems Political Action Com&,tee (“FedPAC”). 

II. FACTUAL ANB LEGAL ANALYSIS 

A. Applicable Law 

The Federal Election Campaign Act of 1971, as amended (“‘Act”), prohibits a corporation 

from making contributions or expenditures in connection with any Federal election. 2 U.S.C. 

Q 44lb(a); 11 C.F.R. Q 114.2@). Section 44lb[a) further prohibits any pditicd committee to 

knowingly accept such a contribution. See also 1 1 C.F.R. 0 114.2(d). The term “contribution or 

expenditure” shall include “any direct or indirect payment, distribution, loan, advance, deposit, 

or gift of money, or any services, or mything of value . . . to any candidate, campaign committee, 

or political party or organization, in connection with any” Federal election. 2 U.S.C. 

Q 441b(b)(2). See also 2 U.S.C. Q 431(8)(k)(i); 11 C.F.R. (38 lB4.1(a)(1) and 100.7(a)(l). 

The Act states, however, that the term “contribution or expendim” docs not include “the 

establishment, administration, and solicitation of contributions to a separate segregated fund 

(“SSF“) to be utilized for political purposes by a corporation, labor organization, membership 

organization, cooperative, or corporation without capital stock.” 2 U.S.C. 5 $41b(b)(2)(C). See 

also 2 U.S.C. 5 431(8)(B)(vi) and (9)(B)(v); 11 C.F.R. Q 114.1(a)@)(iii). 
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A trade association is defined at 11 C.F.R 6 1 i4.8(a) as “a membership organization of 

persons engaging in a similar or related lime of commerce, organized to promote and improve 

business conditions in tht  line of commerce and not to engage in a regular business of a kind 

ordinarily carried on for profit, and no part of the net earnings of which inures to the benefit of 

any member.” An incorporated trude msociation or its SFF is permitted to solicit contributions 

from the stockholders and executive or administrative personnel, and their families, of the 

association’s member corporations, provided thcnfihe member corporation involved has 

separately and specifcally approved the solicitation and has nor approved a solicitation by any 

other trade association for the same calendar year. 2 U.S.C. 0 44lb(b)(4)@9; ]I 1 C.F.R. 

$ 1 14.8(c)(j)-(2). The member corporation must grant such approval in writing prior to any 

solicitation of its stockholders andexecutive or administrative personnel. I 1  C.F.R. 

$ 114.8(d)(i)-(3). The request for approval may be addressed to the designated representative of 

the member corporation with whom the trade association regularly corresponds. Once 

authorization is granted, the association or its SSF may solicit the person approved by the 

member corporation. 11 C.F.R. $ 114.8(e). 

A collecting agent may pay any or d l  of the costs incurred in soliciting and transmitting 

contributions to an SSF to which it is related. 11 C.F.R. 0 10206(c)(2)(i); AQs 1998-25 and 

1998-19. A collecting agent is defined in 11 C.F.R. 9 102.6@) as 

an organization or committee that collects and transmits 
contrib3tions to one or more [SSFs] to which the collecting agent 
is related. A collecting agent may be either: 

(i) A committee, whether or not it is a political committee 
as defrned in 11 C.F.R. $ 100.5, atfpiliated with the [SSF] under 
11 C.F.R. 0 110.3; or 

11 C.F.R. $ 100.6; or 
(ii) The connected organization of the [§SF] as defined in 
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(iii) The parent, subsidiary, branch, division, department, or 

(iv) A local, nat iod or intnnationa~ union col~ectjng 
local unit of the connected organization of the [SSF]; or 

contributions on behalf of the [SSF] of any federation with which 
the local, national OT international union is affiliated. See 
11 C.F.R. 114.1(e). 

11 C.F.R. 5 102.6(b)(:I)(i)-(iv). 

Every person who receives a contribution for a political committee which is not m 

authorized political committee shall, if the amount of the contribution is in excess of $50, 

forward to the treasurer the contribution, the name and address of the person making the 

contribution, and the date of receipt of the contribution, no later than 10 days after receiving it. 

2 U.S.C. 5 432@)(2)(B); 11 C.F.R. 5 102.8($)(2): Ifthe amount ofthe contribution is in excess 

of $200, the person forwarding the contribution shall identify the contributor’s occupation and 

employer. id.; 1 1 C.F.R. 0 100.12. All recipient political committees shall1 disclose, for the 

appropriate reporting period, any contribution in excess of $200, including the amount, date of 

receipt, donor’s name, address, occupation and employer. 2 U.S.C. 8 434(b); 11 C.F.R. 

$ 102.9(a)(l). 

The Act provides that all contributions by a person made on behalf of or to a candidate, 

including contributions which are in my way earmarkedor otherwise directedto the candidate 

through an intermediary or conduit, are contributions from the person to the candidate. 2 U.S.C. 

$441 a(a)(8); 11 C.F.R. 0 1 10.6(a). “Earmarked” means a “designation, instruction, or 

encumbrance, whether direct or indirect, express or implied, oral or written, which results in all 

or any part of a contribution or expenditure being made to, or expended on behalf of, a clearly 

identified candidate or a candidate’s authorized commitlee.” 11 C.F.R. 8 1 IOA(b)(l). A 

“conduit or intermediary” is any person, with certain exceptions, who forwards an earmarked 
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contribution to a candidate or a candidate’s authorized committee. 11 C.F.R. $110.6(b)(2). 

Section 11 0.6(c) imposes certain reporting obligations on the conduit or intermediary and on ?he 

recipient committee with regard t o  earmarked contributions. 

a 

B. Factual Backproland 

Tenet Healthcare Corporation (“Tenet Healthcare”) is a nationwide provider of health 

care services.‘ TenetPAC is its SSF and a qualified multicandidate committee. Tenet Healthcare 

is a member of the Federation of American Health Systems (“Federation”), a non-profit, 

incorporated national trade organization that represents nearly 1,700 owned and managed 

hospitals and health care systems. FedPAC is the Federation’s SSF and a qualified 

multicandidate committee.‘ 

In Schedule B of its 1997 Year End Report, TenetPAC disclosed a $5,000 Contribution on 

October 23,1997 and a $35,350 contribution on December 22,1997, to FedPAC. Attachment 1 

at 1-2. The latter contribution was described as “FedPAC - Earmarked Contributions solicited 

through TenetPAC.” id. at 2. In Schedule A of its Report, TenetPAC disclosed coniributions 

received from 29 executives of Tenet Healthcare. These contributions, ranging from $500 to 

I According to its website, Tenet Healthcare owns or operates 128 acute care hospitals and related businesses 
in I8 states through its subsidiaries. Tenet Healthcare is headquartered in Santa Barbara, CA, and employs 
approximately 130,000 people nationwide. <h~://www.tenethealth.com~ (accessed Jan. 5, 1999). A recent Dun & 
Bradstreet search revealed that Tenet Healthcare is the second largest investor-owned healthcare services company 
in the United States. 

In its website, the Federation states that the purpose of FedPAC 

is to support the election to Congress of candidates who understand the contributions of 
privately owned community hospitals and health systems and support a market driven 
approach to the nation’s health care delivery system. FedPAC supports candidates 
interested in legislation that ensures that the private sector continues its essential role in 
providing quality care to the American people. 

2 

~ht?p:Nwww.fahs . comlpubl i c lpubl i ca t ions /~ l~  (accessed Jan. 5 ,  1999). 
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$3,000 and totaling $36,600, were each described as “earmarked for FedPAC.” Id. at 3-19. 

E 

FehPAC, in its 1997 December and Year End Reports, disclosed a $5,000 contribution fiom 

TenetPAC as being received on November 13,1997, and a $35,350 contribution from TenetPAC 

on December 3 1 ,  1997.’ FedPAC did not provide any further description or itemization of the 

$35,350 contribution. 

On February 18,1998, RAD sent a Request for Additional Information (“WAY) to 

FedPAC regarding its 1997 Year End Report, notifying the committee that it had received an 

excessive contribution. The RFAI advised FedPAC to clarify if the contribution was incorrectly 

disclosed, and to teansfer out or refund the mount in excess of $5,OOQ. By letter dated 

February 24,1998, FedPAC responded that it had “miscategorized” the $35,350 contribution as 

having been received directly from TenetPAC, when in fact it consisted of “individual 

contributions sent to TenetPAC but which were earmarked for FedPAC.” Attachment 2 at 1. 

FedPAC contended that the “reattribution rules contained in 11 C.F.R. 0 1 IO.l(k) permit these 

contributions to be treated as if they had been made directly to FedPAC.” Id. The response 

included a list of the original 27 donors and the amount of their “emarked” contributions. Zd. at 

3-5. 

On February 25,1998, RAD sent an RFAI to TenetPAC regarding its 1997 Year End 

Report, stating that TenetPAC had made contributions to FedPAC in excess of$5,000 per 

calendar year. The E A 1  recommended that TenetPAC clarify if the contributions were 

~~ 

1 There is a 01.250 discrepancy between the $35,350 contribution to FedPAC reported by TenetPAC and the 
sum of the individual contributions received by TenetPAC ($36.600). This discrepancy appears to have resulted 
from two contributions received by TenetPAC during the reporting period (%SO0 from Anthony P. Whitehead on 
December 23, 1997, and 5750 from Michael W. Gallo on December 29, 1997), but forwarded to FedPAC in January 
1998. 
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incorrectly disclosed, or notify the recipient and request a r e h d  of the mowt in excess of 

$5,000. On March 5,1998, TenetPAC responded that it had been “‘earm~1&~ contributions to 

FedPAC for a number of years. Prbr to TenetPAC beginning this ‘earmarking,’ we spoke with 

someone from the . . . Commission to ensure that it was being done properly and legally.” On 

March 16, 1998, Charles N. Bell, Jr., an attorney responding via facsimile on behalf of 

TenetPAC, stated that TenetPAC “had responded to a similar inquiry [in 19971 and had received 

no response indicating that the explanation given was inadequate, and W, justifiably, believed 

that response and explanation had been a~cepted.”~ Attached to the letter was the same list of 27 

donors submitted by FedPAC on February 24,1998. See Attachment 2 at 3-5. 

On April 17, 1998, a Second Notice was sent to FedPAC advising it to specify the 

method used by TenetPAC to solicit the contributions and to include a copy of the original 

solicitation. On April 23, 1998, Tom Scully, President and CEO ofthe Federation, called RAD 

and stated that the Federation is a trade group made up Qf COrpOraticrms, some of which have their 

own SSFs. The SSFs receive funds from individuals, but may verbally suggest that the 

4 The refemls note that M D  has reexamined the 1993-96 reports submitted by TenetPAC and FedPAC. 
TenetPAC described a $20,195 contribution to FedPAC on March 14,1994 as“emarked funds,” and identified 29 
individuals on Schedule A whose contributions were “earmarked“ to FedPAC. No RFAl was sent. (31 
December 21. 1995, TenetPAC described a 620,000 contribution as “earmarked” to FedPAC, identifying 18 
individuals whose contributions were “earmarked.” No RFAl was sent. On October 23, 1996, TenetPAC reported 
another $20.000 contribution as “earmarked,” identifying 10 individual contributors. An WFAl was sent regarding 
!he 1996 contributions, focusing on the consequences of the solicitation, direction and control of emarked  
contributions, and explaining the reponing requirements for such contributions. TenetPAC’s response stated that 
“the contribution to FedPAC was simply the aggregate of earmarked contributions to FedPAC by certain TenetPAC 
members and was not designated for direct suppon of any candidate or committee.” There was no further 
correspondence between RAD and TenetPAC related to these masters. No WAls were sent to FedPAC because it 
reported ali of these contributions (totaling $60,195) as if they had been received directly f?m the individuals, with 
no indication that they came through TenetPAC. The refemls note similar activity Q C C U I T ~ ~ ~  k January 1998, 
when TenetPAC reported making a $4,250 contribution “earmarked” to FedPAC, identifying fow individual 
contributors. FedPAC’s amended 1998 February Monthly Report disclosed the receipt o f a  $4,250 “earmarked” 
contribution, listing the four individual contributions as memo entries. These activities were not referred by RAD 
and are not addressed in this General Counsel’s Report. 
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11 
;3 

contibutom can make contibutions to FedPAC, either dmctly or through the SSF. On May 4, 

1998, FedPAC submitted a written response mistakenly stating that a $35,700 contribution 

. disclosed on its 1997 December Monthly Report was received in the form of e single check fiorn 

TenetPAC, consisting of amounts collected by TenetPAC fiom ‘‘senior employees at Tenet 

Healthcare who had chosen to earmark them” for FedPAC.‘ FedFAC’s mended 1997 December 

Monthly Report, received on May 4,1998, showed $35,350 in contributions fiom Tenet 

Healthcare executives. 

j On May 6, i 998, two analysts fiom RAD met with Mr. Sculiy to discuss the 

contributions at issue. Mr. Scully provided copies of some checks from Tenet Healthcme 

executives to TenetFAC, which represented contributions “earmarked”’ for FedPAC. 

Attachment 3. The checks contain notations such as “[mJay be earmarked for FedPAC.” 

Mr. Scully explained that Tenet Healthcare did not allow FedPAC to solicit its executives 

directly. Instead, Tenet Healthcare agreed to solicit its members on behalf of FedPAC in order to 

reach an annual contribution goal of $35,000. Mr. Scully fkther explained that he informs the 

e: 

board of directors of a member corporation that FedFAC needs money and that it is time to meet 

the contribution goal arranged by FedPAC and the corporation. The RAD analysts reiterated the 

need to clarify TenetPAC’s solicitation method, preferably including a copy ofthe solicitation. 

On May 20,1998, Mr. Bell submitted a response on behalf of TenetPAC which 

confirmed that the $35,350 contribution was sent by TenetPAC to FedPAC in the form of a 

single check from TenetPAC. Attached to the response was a “boilerplate version of the 

FedPAC’s original 1997 December Monthly Repon showed no such contribution; the contribution referred I 

to would appear to be the 535,350 receipt from TenetPAC disclosed in FedPAC’s 1997 Year End Report, which 
covered activity occurring in December 1997. 



9 

TenetPAC solicitation that was sent to [Tenet Healthcare] employees” fiom Michael H. Focht, 

President of Tenet Healthcare. Attachment 4. On June 22,1998, FedPAC submitted an 

amended 1997 ?ear End Report showing the receipt of $35,350 from TenetPAC and listing, as 

memo entries, 27 individual contributions comprising that amount. The individuals involved 

were the same Tenet Healthcare executives identified as donors in FedPAC’s response to RAD’S 

February 24,1998 RFAI. See Attachment 2 at 3-5. 

C, Analvsis 

The Act’s prohibition on corporate contributions would appear to apply to the solicitation 

of Tenet Healthcare executives on behalf of FedPAC. As previously stated, a contri.bution under 

$ 441 b includes “any direct or indirect payment, distribution, loan, advance, deposit, or gift of 

money, or any services, or anything of value . . . to any candidate, campaign committee, w 

political party or organization, in connection with any election to any” Federal election. 

2 U.S.C. $441b(b)(2) (emphasis added). The Cornmission’s regulations further expcpllain that 

corporations and their representatives are ‘.prohibited fiom facilitating the making of 

contributions to candidates or political committees, other than to the (SSFs] of the corporQtjons 

. . . .” I 1 C.F.R. $ 1 l4.2(f)( 1) (emphasis added). The provision of services to assist the 

Federation in raising money for its SSF is something of value and would appear to be prohibited 

by the Act and regulations. See also AQ 1983-18. 

The available information indicates that the 1997 contributions here at issue were a direct 

result of solicitations by Tenet Healthcare on behalf ofFedPAC, pursuant to a predetermined 

contribution goal agreed upon by Tenet Healthcare and the Federation. A total of27 Tenet 

Healthcare executives appear to have responded to these solicitations by making checks out to 

TenetPAC in amounts ranging from $500 to $3,000. These checks, containing such notations as 
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“[mlay be emarked for FedPAC,” were apparently collected by Tenet Wealthcare personnel and 

deposited ,into TenetF’AC’s account between November 7 and December 22,1997. When the 

amount reached the target level of $35,000 on December 22, TenetPAC sent a check for the total 

amount of contributions ($35,350) to FedPAC. The solicitation, collection, processing and 

transmittal of these funds would appear to constitute an in-kind contribution by Tenet Healthcare 

to FedPAC. TenetPAC’s and FedPAC’s disclosure reports do not indicate any payments or 

reimbursements in connection with these activities. 
! 

As stated above, an exception to the Act’s broad prohibition on corporate contributions 

and expenditures - the costs of establishing, ab i rh t e rhg  and soliciting contributions to 81 

corporation’s SSF - permits a corporation to use its general treasury funds to gay for such costs 

associated with its own SSF. 2 U.S:C. Q 441b(b)@)(C); 11 C.F.R. Q 114.5(b). The 

Commission’s regulations have interpreted the SSF exception to allow a “collecting agent” to 

collect and transmit contributions to an SSF to which the collecting agent is related. 11 C.F.R. 

4 102.6(~)(2); AOS 1998-25 and 1998-19. 
I 

Tenet Healthcare and its SSF do not, however, appear to meet the narrowly drafted 

criteria for qualieiring as collecting agents for the Federation. 11 C.F.R. 9 102.6(b)(l)(i)-(iv). 

First, the available information indicates that TenetPAC and FedPAC are not “affiliated” as that 

term is defined in the regulations. 1 1 C.F.R. Q 102.6(b)( I)(i). Neither committee lists the other 

as an affiliated committee in their Statements of Organization, and the relationship between their 

“sponsoring organizations” - the Federation and Tenet Healthcare - does not appear to extend 

beyond that of a trade association with one of its member corporations. 1 II C.F.R. 

Second, Tenet Healthcare is clearly not the zonnecded organization of the Federation’s SSF as 

defined in 11 C.F.R. 0 100.6. 11 C.F.R. 0 102.6(b)(l)(ii). FedPAC’s Statement of Organization 

110.3. 
t 
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lists only the Federation as its connected orgmkation; further, Tenet H e d t h m  does not appear 

to administer or financially support FedPAC, even though it may pay membership dues to the 

Federation. See 11 C.F.R. 0 100.qa). As stated in 0 100.6&, “organizations which are 

members of the entity (such as corporate members of a trade association) which establishes, 

administers, or financially supports a political committee are noe organizations which directly or 

indirectly establish, administer, or financially support that political co&ttee” (emphasis 

added). Third, Tenet Healthcare appears to be an independent business rather than a “parent, 

subsidiary, branch, division, department, or local wit’’ ofthe Federation. 11 C.F.R 

0 102.6@)( I)@). Its status as an organizational membe7 afthe Federation does not qualie it as 

a “unit” of the Federation for purposes of the regulation. See AOs 1985-37 and 1989-3, h. 2. 

Cf A 0  1998-19. Finally, 11 C.F.R. 0 102.6(b)(l)(iv) does not apply in this matter as Tenet 

Healthcare is an incorporated organization rather than a union affiliate. 

Based on the foregoing, this Oflice recommends that the Commission find reason to 

believe that Tenet Healthcare Corporation violated 44lb(a) by making in-kind corporate 

contributions to FedPAC in the form of solicitation and other costs! Because the Federation 

appears to have been involved with Tenet Healthcare in the formulation of the goals for 

contributions from Tenet Healthcare executives to FedPAC in 1997, rhis Qffice recommends that 

the Commission also fmd *ason to believe that the Federation of Amepican Health Systems 

b As noted in Part lI.B, supru, Mr. Scully slated that Tenet Healthcare did not allow the Federation to solicit 
Tenet’s executives; accordingly, the trade association exemptions at I 1  C.F.R. 5 1 14.8 do not apply to the 
contributions at issue. It  is not clear ifTenet had already authorized another trade association to solicit its 
executives in calendar year 1997 pursuant to 5 li 14.S(c)(2), but a review ofthe Commission’s contribution indices 
would suggest that it had not since only one Tenet employee contributed to another trade association that year. 



Political Action Committee and Sylvia Urlich, as trwum, violated 2 U.S.C. 5 441b(a) by 

knowingly accepting in-kind corporate contributions fiom Tenet Healthcare.‘ 

Although the contributionsat issue were reported as being “earmarked” by Tenet 

Healthcare executives to FedPAC, the earmarking provisions of the Act and Commission 

regulations described above refer only to contributions d e  “either directly or indiictly on 

behalf ofa particular candidate . . . .” 2 U.S.C. 0 441a(a)(8); 11 C.F.R. 5 110.6(b)(I).” The Act 

and regulations do not specifically address contributions “eamarked” far politid committees 

that are not authorized conunittees of candidates. However, the Commission has held that this 

omission does not bar such contributions, so long as they are properly forwarded to she 

designated political committee donee? AOs 1981 -57 and ]I 983-1 8. Because ail the contributions 

at issue were greater than $50, TenetPAC was required to forward them to FedPAC withim 10 

days, along with the required recordkeeping information. 2 U.S.C. 5 432@)(2)(B); 11 C.F.R. 

0 102.8@)(2). TenetPAC’s disclosure reports indicate that the folIowing contributions were not 

timely forwarded to FedPAC: 

Although the violations cited by RAD in Refemb 98L-IA md 98L-IB were 2 U.S.C. $5 441a(a)(2)(C) 7 

and 44 la(f), respectively, thin Office believes that the referred activities are mora appropriately analyz~d as 
corporate, rather than excessive, contributions. Accordingly, there are no recommendations based on the makmg or 
receiving of excessive contributions. 

Other sections of the regulations that discuss earmarked contributions also specifically refer ‘to such 
contributions as being earmarked@ a candidate. See, e.g., I 1  C.F.R. §!j 11O.S(c)(3)(ii), I i4.2(fx2)(iii), (3Xii) and 
(4)(iii). 

a 

V If designated contributions are deposited in the forwarding committee’s bank account, they must br: 
reported as receiptr, and disbursements with an accompanying explanation, as it appears TenetPAC has done. See 
AOs 1981-57 fn. 3 and 1983-18 fn. 2. 
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Accordingly, this Office recommends that the Commission find reason to believe that Tenet 

Healthcare Corporation Political Action Committee and Susan Limon, as treasurer, violated 

2 U.S.C. 0 432@)(2)(B). 

III. DISCUSSION OF CONCILIATION PROVISIONS AND CIVIL PENALTIES 
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IV. PUECOMIWIIENDATIONS 

1. Open a MUR for RAD Referral 98L-1A. 

2. 

3. 

Open a MUK for KAD Referral 98L-1B. 

In RAD Refed 98L-IA, find reason to believe that Tenet ]Hlealame 
Corporation violated 2 U.S.C. 0 441b{a), and enter into conciliation prior to a 
finding of probable cause to believe. 
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4. In RAD Referral 98L-lA, find-reason to believe that Tenet H d h m  
C O P ~ O ~ ~ ~ ~ O R  Political Action Committee and Swan Limon, as treasurer, violated 
2 U.S.C. 0 432@)(2)@), and enter into conciliatiom prior to a h d h g  of probable 
cause to believe. 

5. In W Referral 98E-lB, find reason to believe k t  the Federation of American 
Health Systems Political Actiton Committee and Sylvia Urlich, as treasurer, 
violated 2 U.S.C. 5 44lb(a), md enter into conciliation p a h  to a finding of 

- probable cause to believe. 

6.  Approve the attached Factual and Legal Analyses (3), proposed conciliation 
agreements (3) and the appropriate letters. 

Lawrence ha. Noble 
General Counsel 

B Y  

Associate General C Q W ~  
,iF 
12% 
I Attachments 

1. 
2. 
3. 
4. 

6. Proposed conciliation agreements (3) 

Portions of TenetPAC’s repoirts and responses to RAD’S inquiries 
Portions of FedPAC’s responses to RAID’S inquiries 
Copies of checks “earmarked” for F@AC 
Copy of generic TenetPAC solicitation 

I 

I 5. Factual and Legal Analyses (3) 
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